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DEPARTMENT OF

ECOLOGY State of Washington
stteof Washington  Report of Examination for Water Right Change

| PRIORITY DATE WATER RIGHT
June 30, 1867 Certificat -84909-J; Court Claim 02398

MAILING ADDRESS

Gary and Ruth Hansen

21611 Ahtanum Rd.

Yakima, WA 98903

| Total Quantity Authorized for Diversio

DIVERSION RATE
0.69"

ANNUAL QUANTITY (AC-FT/YR)
119.41

Purpose

QUANTITY (AC-FT/YR)

PERIOD OF USE
ADDITIVE | NON-ADDITIVE ~ (mm/dd)

| 119.4! . 04/15-07/10

PURPOSE
Irrigation

PUBLIC WATER SYSTEM INFORMATION
WATER SYSTEM ID | CONNECTIONS

COUNTY ' WATERBODY TRIBUTARY TO | WATER RESOURCE INVENTORY AREA
. %?Bachelor Creek | }
Yakima 2) Ahtanum Creek | Yakima River | 37-Yakima

1 When water is available in excess of that needed to satisfy all confirmed water rights both on and off the Yakama Reservation and any water

needed to satisfy the Yakama Nation's minimum instream flow right for fish and other aquatic life, an additional 0.69 cfs, 40.99 acre-feet per
year can be diverted,
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SOURCE FACILITY/DEVICE | PARCEL | WELLTAG TWN RNG | SEC Qaq LATITUDE LONGITUDE
Surface Diversion/
1) Electric pump 181204-42009 12N, 18E. 04 NW SE 46.55669 -120.57885
2) Diesel pump 181204-42009 12N. 18E. 04 SW SE 46.55289  -120.57452

Datum: NAD83/WGS84

Place of Use (Se'e Attached Map)
PARCELS (NOT LISTED FOR SERVICE AREAS)

181204-31003, 181204-31007, 181204-41007, and a portion of 181204-42008, and a portion of 181204-42009.

LEGAL DESCRIPTION OF AUTHORIZED PLACE OF USE ’/ )

The W. 525.0 feet of the NEASW of Section 4, lying norther)ﬂf Bachelor Creek, except the W. 175
feet (Parcel #181204-31003); that portion of the E}2SW 9f’SectL0ri 4 described as follows: Beginning
934.2 feet E. of the northwest corner of the EV2SW; thef\g\es 01 ‘03\ W to center line of Bachelor
Creek; thence W. along the creek to a point 906.86 eét W of the east line. of said subdivision; thence
S. to the south line of Government Lot 6; thence to/a point 321.42 fee‘t\W“-ofthe east line of said
subdivision; thence N. to north line; thence W. { int of beginning; (a pon’t( of Parcel #181204-
42008 and a portion of Parcel #181204-42009); the NEXSW4 and Governmen’[‘% b6 of Section 4,
except that portion lying N. of the centerline of Bach reek{Pareel #181204 &Ob?) and the E.
2,191.86 feet of that portion of the SEfllying N. of Ahta eek, except the E 527 feet; except the
W. 15 feet of the E. 542 feet of the N. feet of the SE}, except the W. 30
feet of the E. 557 feet of the SE% lying

i &:}3 fied in the CF ;
favor of the two propo\sesi surface ' t%r pump si hich are currently in use, as described by this

report. S / e

BEGIN PROJECT
Begun T

<

PUT WATER TO FULL USE
Completed

Provisions
Washington State B\B C
change decision are ased on the'Schedule of Water Rights presented in the Conditional Final Order,
Subbasin No. 23, issued April 18, 2009 by the Yakima County Superior Court, and the current
Acquavella Draft Schedule of Rights, which is periodically updated when changes are made by the
Court. Ecology’s decision is subject to any subsequent determination made by the Court, including
the Final Decree in Department of Ecology v. Acquavella. Any changes to this water right made by the
Court will be reflected on the final certificate of adjudicated water right, which will issue subsequent
to entry of the Final Decree in Department of Ecology v. Acquavella.

1) Water may not be diverted from the new point of diversion during any time when it would not
normally be available for diversion at the original points of diversion.
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2) Measurements, Monitoring, Metering, and Reporting
An approved measuring device must be installed and maintained for each of the sources identified by
this water right in accordance with the rule "Requirements for Measuring and Reporting Water Use",
WAC 173-173.

WAC 173-173 describes the requirements for data accuracy, device installation and operation, and
information reporting. It also allows a water user to petition the Department of Ecology for
modifications to some of the requirements.

Recorded water use data shall be submitted via the Internet. To set p an Internet reporting account,
contact the Central Regional Office. If you do not have Internet aQ/s, you can still submit hard copies
by contacting the Central Regional Office for forms to subm/&r \Q;a/er use data.

Measurement of Water Use < \ R
How often must water use be measured? £ }Record the ma» _'_mum rate of diversion:
| Weekly

How often must water use data be reported to Eg ;gy? Annually (By Jan §*L\thbe following year)
What volume should be reported? ‘ | Total annual volume\Tngac_ng feet

What rate should be reported? 'Annyélé pga‘k rate of dwe‘rsi&qn cfs
g 7
/ o

3) Department of Fish and Wildlife Re%
The intake(s) must be screened in accordal
(pursuant to RCW 77.57.010, RCW 77. 57. .040).
and Wildlife, 600 Capitol Way N, Olympia, _‘-,:at\tent% ‘Habitat Program, Phone: (360)
902-2534 ifyou hax/e}yéstiohs abqut screenji ore 5Q9 575 2104 for the Yakima
Construction Shop'c obtain techhical assistante faryour project:”
http://wdfw.wa. gm??i:orﬁervatlonlh bltat/plan"m /screenLgZ

Fish and Wildlife screening criteria
0). €ontact the Department of Fish

<§ter transrﬁisgi@ﬁ\ aC|I|t|es are not wholly located upon land owned
apphcant issuant Df\a wa a(? ht change authorization by this department does not convey
-ﬁtqgss to, or othet rtghtt %nd which the applicant does not legally possess.

etween applicant and owner of that land.
Schedule and In:p\ec ions

Department of Ecc\)h%‘ perso _;‘el)upon presentation of proper credentials, will have access at
reasonable times, to t ﬁr eetffocatlon, and to inspect at reasonable times, records of water use,
‘wells, diversions, measuring devices, and associated distribution systems for compliance with water
law.

5

—
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Findings of Facts
Upon reviewing the investigator’s report, | find all facts, relevant and material to the subject application,
have been thoroughly investigated. Furthermore, I find the change of water right as recommended will
not be detrimental to existing rights or the public welfare.

Therefore, | ORDER the requested change of points of diversion under Change Application No.
CS4-02398CTCL@3, subject to existing rights and the provisions specified ahove.

Your Right To Appeal N
This Decision may be appealed pursuant to RCW 34.05.514(3), R
No. 12 entered in State of Washington, Department of Ecologyv.
County Superior Court No. 77-2-01484-5 (the general adju(dzz

River Basin). The person to whom this Decision is tssuegi
the notice of appeal with the Yakima County SuperiopCol

103.210(2), and Pretrial Order
q\rfres Acquavella, et al., Yakima
ofsurface water rights in the Yakima
6\&)‘5 es to file an appeal, must file
330) days of receipt of this
ima.County Superior Court,
\= ust be served in
tﬁ-%’c&of the notice of

accordance with Pretrlal Order No. 12, Sectlon 1 (“ -pﬁfeqls Proc ur\es”) Thec
appeal must conform to RCW 34.05. 5465 Speufncally,} efappeal must i

The name and address of the Department
The specific application numbeé: ef the decision hei
A copy of the deC|5|on// '

A brief explanation oﬁE\oK y's dec"f}fﬁm

Identification of persons'who were p r‘t}es in any adj ‘_

Facts that demonstrate the baz
The appelLant’s reasons for belig g
A requ<‘iﬁ)l}rehef sp&cifw&th"i

n\JudiciaI review;
B’.%ranted; and
requested.

G(record” who u t be se'”a Lwith copies of the notice of appeal under RCW 34.05. 542(3)

The “par
are limited to the applicant of t 'é _ec15|o \s\‘ﬁect to appeal, Ecology and the Office of the Attorney
General. < 9 \ .

All others recew&ﬂ\cé\ofthls' )ecision, who wish to file an appeal, must file the appeal with the
Yakima County Superior Couxt W ,thl‘ thirty (30) days of the date the Order was mailed. The appeal
must be filed in the same 'nner as described above.

Report of Examination Page 4 of 21 Water Right File No. C54-02398CTCL@3



Please send a copy of your appeal to:

Mr. Thomas Perkow

Water Resources Program
Ecology Central Regional Office
1250 W. Alder Street

Union Gap, WA 98903-0009

Signed at Union Gap, Washington, this day of 2015.

Thomas Perkow, Acting Section Manager
Water Resources Program
Central Regional Office

To find laws and agency rules visit the Washington State Legislature Website: http://www1.leg.wa.gov/CodeReviser.
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INVESTIGATOR’S REPORT

Mark Dunbar, Department of Ecology

Water Right Control Number CS4-02398CTCL@3
Certificate No. $4-84909-]; Court Claim 02398

BACKGROUND

This report serves as the written findings of fact concerning Wat;r’ﬁi‘gﬁ't Change Application Number
€S4-02398CTCL@3. On November 16, 2004, Gary Hansen filed@n application with the Washington
State Department of Ecology (Ecology) to change the point of div rsian (POD) under Court Claim

No. 02398 in The State of Washington, Department of E}o ogy v. Jamesy. AcquaveHa etal. The
application was accepted and assigned control Noj -02398CTCL@\

)
EXISTING Wafe Right Attributes \ >

Water Right Owner:
* Priority Date:
Place of Use

/

o j , #181 %31007) and

~ northwest co ..e - of the B VzSWA

thes aas\t [lne of sa

Gary Hansen and Ruth Hahsen o ) N

June 30, 1867 A W 4 @

The W. 585.0/feet of the NEZASW of Section 4, lying noF}herly of Bachelor

Creek, except hew 175 feet ( %?1\#181204 -31003); that portion of the

EV:SW of Sel |on 4 de?.arlbed as ws Beginning 934.2 feet E. of the

the ce S~01"03 W to center line of

Bachelor Creek; fil\e ce W the creek th point 906.86 feet W. of
%qb ifisi hence S.to ‘the south line of

' errce E.toa point 321.42 feet W. of the east line of

se N. to north line; thence W. to point of beginning;

n the NEX4SW¥% and Government Lot 6 of Section 4,

except )‘rat pertfcn lying N ot the centerline of Bachelor Creek (Parcel

‘the.F.2,191.86 feet of that portion of the SE% lying

' W Creek, exegpt the E 527 feet; except the W. 15 feet of the
b fthe N. 332 feet of the S. 2,030.37 feet of the SE}, except the
. 557 feet of the SE% Iymg N of the centerline of

| County \\‘_.- / Waterbody l __Tributary To | WRIA J

A Ahtanum Creek and ‘

Yakima Bachelor Creek | Yakima River 37 1

[7 Purpose Rate | Unit | Ac-ft/vr | Begin Season | End Season |
Irrigation of 069" | cfs ‘ 119. 4t | April 15 | July 10

1 When water is available in excess of that needed to satisfy all confirmed water rights both on and off the Yakama Reservation and any water
needed to satisfy the Yakama Nation’s minimum instream flow right for fish and other aquatic life, an additional 0.69 cfs, 40.99 acre-feet per

year can be diverted.
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Source Name Parcel WeIITag| Twp| Rng| Sec‘ aaqQ I Latitude | Longitude

Ahtanum Creek ‘ } 12 N.| 18E.| 04 Lot6(2) | !
and ‘ NW%SW% (2) |
Bachelor Creek | NE%SEY% (2)
} Border of Lots |

788(1) |

'CFS Cubic Feet per Second Ac- ft/yr Acre-feet per year, Sec.= Sectlon QQ Q= ﬁarter -quarter of a sect|on, WRIA = Water
Resource Inventory Area; E.W.M. = East of the Willamette Meridian; Datum in NA Dsa/wessm

REQUESTED Water Right A{t)flbutgs
Applicant Name: Gary Hansen
Date of Application: November 16, 2004
Place of Use No change to the place of use (POU) or the metes and bounds descrlptlon
contained in the conditional final order (CFO); however, the parcel
numbers have changed and are updated in the following description:

The W. 525.0 feet of the NE%SW of Section 4, lying northerly of Bachelor
Creek, except the W. 175 feet (Parcel #181204-31003); that portion of the
ESW of Section 4 described as follows: Beginning 934.2 feet E. of the
northwest corner of the E%SW4%: thence S 01°03' W to center line of
Bachelor Creek; thence W. along the creek to a point 906.86 feet W. of
the east line of said subdivision; thence S. to the south line of
Government Lot 6; thence E. to a point 321.42 feet W. of the east line of
said subdivision; thence N. to north line; thence W. to point of beginning;
(a portion of Parcel #181204-42008 and a portion of Parcel
#181204-42009); the NE%SW% and Government Lot 6 of Section 4, except
that portion lying N. of the centerline of Bachelor Creek (Parcel #181204-
31007); and the E. 2191.86 feet of that portion of the SE% lying N. of
Ahtanum Creek, except the E 527 feet; except the W. 15 feet of the E. 542
feet of the N. 332 feet of the § 2,030.37 feet of the SE}4, except the W.

30 feet of the E. 557 feet of the SE% lying N. of the centerline of Bachelor
Creek, (Parcel #181204-41007); ALLin T. 12 N., R. 18 E.W.M. and except
the countyEJad right-of-way. Answer No. 2.

A \/ A
|7 County T " Waterbody | Tributary To I WRIA J '
- Ahtanum Creek and - ' o \ - B
Yakima ~ Bachelor Creek Yakima River 7 37
[_ Purpose | Rate | unit | Ac- ft/yr I Begin Season | End SeasonJ
" migaton | 069" | cfs | 1194' [ Aprl1s | Juyi0 |

1 \When water is available in excess of that needed to satisfy all confirmed water rights both on and off the Yakama Reservation and any water
needed to satisfy the Yakama Nation’s minimum instream flow right for fish and other aquatic life, an additional 0.69 cfs, 40.99 acre-feet per
year can be diverted. ;
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Source Name | Parcel | WeIITag| Twp | Rng | Sec | QQaQ Latitude | Longitude
' Ahtanum Creek 181204-42009 i 12 N.| 18 E.| 04 | SWUSE% 46.55289 -120.57452
" and - ‘ |
z \ |
Bachelor Creek i 181204-42009 | } NWYSEX | 46.55669 | -120.57885
i | \ ‘

CFS = Cubic Feet per Second Ac-ft/yr = Acre-feet peryear,Sec = Section; QQ, Q = Quarter-quarter of a section; WRIA = Water
Resource Inventory Area; E.W.M. = East of the Willamette Meridian; Datum in NAD83/WGS84.

INVESTIGATION

On November 16, 2004 Gary Hansen filed an application with Ecolﬂgy to change the POD under Court
Claim No. 02398 in The State of Washington, Department of gcdfogyv James J. Acquavella, et al. The
application was accepted and assigned control No. C54-023 CTC£@3 On January 20, 2015 the change
application was assigned to Mark Dunbar. Mark Dunbar had prewoLley visited the site with George
Marshall of the Ahtanum Irrigation District {AID) on Ozfab\gr 22,2014, \PhOtographs and GPS
coordinates for the proposed new POD #1 were optalned during the site visit A second site visit was
conducted on February 24, 2015, at which time ontqgraphs and GPS coord‘nates for the second
proposed new POD #2 were also obtained. Proposed POD #2 was not included on the original
application, but was added to the application by means. of\an Am endfnent letter whj\ch was received by
Ecology on April 5, 2005. Both proposgél PODs were |ncI wfn the’ public notice published February of
2006. The applicant’s son, Cole Hansei aqd Banlelle Jansik f\Ecqogy were also present for the site
visit on February 24, 2015.

< B \ \_‘

GPS coordinates for the proposed new PODs (ség Flgure )wete reco?ded\as follows:
o POD #1 (Bachelof Creek)= 46.52832 and120,57885 . -
o POD#2 (Ahtaﬁum Creek) 3&55289 an \120 57452 “'\\; D

POD #1 was observed to co stst o 0~h9rsepowe\‘( electric pump with an 8-inch inlet and 6-inch
outlet (see Pliotograph. 1). P was observed to be )}mrtable diesel powered pump on a wooden
skid (seehotograph 2) The h e diesel ¢ eﬁginé is U l(nown The pump inlet was observed to be a
screentd 4-inch flex- lme‘a dthe ou\t‘lgt S\Inch No metering device was observed at either POD. Wheel

lines weré%erved in the fleR

The subject of |s re\port Water Right Charﬁe ‘Application No. CS4-02398CTCL@3, applies to Acquavella
Adjudication Certificate No. S4- 84%‘094 Certificate No. $4-84909-J is closely related to another water
right, Certificate NO% 84908 -J, and the history of the two is sufficiently intertwined to warrant
explanation in this report Cerpﬂcaté No. $4-84909-J and Certificate No. $4-84908-J both originated
from two Achepohl Certificate s,/l}los 83 and 84. The Achepoh! Certificates were generated by a previous
adjudication of Ahtanum water rights, which was concluded in 1925. Achepoh! Certificates Nos. 83 and
84 covered two adjacent parcels and shared the same 1867 priority date. During the Acquavella
hearings, the Court combined the two Achepohl Certificates and then divided them into the two current
Certificate Nos. $4-84909-) and S4-84908-J, perhaps based upon property ownership of claimants at the
time of the hearings. As a result, the place of use for Certificate No. $4-84909-] is now divided into two
halves, which are separated by the place of use for Certificate No. S4-84908-) (see Figure 3). The CFO
assigns both Certificates the same priority date and the same seven points of diversion from Bachelor
and Ahtanum Creeks. Property ownership has changed since the Court Claims were filed, and the
current owner of all of the property covered by both Certificates is now Gary and Ruth Hansen, with a
small parcel owned by the Cole Hansen Intervivos Trust; however, the Claimant for No. 54-84908-] is still
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listed in the CFO as the previous property owner, Joseph and Lorraine Weibler. Also, the County parcels
that were used to describe the POU for each of the two Certificates have been redefined and
renumbered through the County Seg/Merge process (see Figure 4), so that the parcel numbers used in
the CFO no longer match the actual county parcel numbers within the POU. To confuse matters further,
an apparent error was made in the POU described on the subject Hansen application (green hatched
area, Figure 3), which matches neither the Achepohl Certificates nor the Acquavella Certificates.
Fortunately, the POU description contained in the public notice published for the application covers the
entire POU for Certificate No. S4-84909-J and Ecology can legally move forward with the requested
change of POD despite the discrepancy with the application. The published public notice covers only
half of the POU for Certificate S4-84908-J, so any change to that water right will require a separate
public notice, new application to Ecology, and signatures of all re_f{ér/éd court claimants and current
owners of the POU. ; ;(/

During a telephone discussion between Mark Dunbar and ':egf'geh' rﬁhgll of the Ahtanum Irrigation
District (AID) on April 17, 2015 Mr. Marshall indicat?/_tﬁast\th’e applica th@nds to use the new points
of withdrawal defined in this report to serve both _,zjﬁificéte Nos. $4-84908-hand 54-84909-J.

Mr. Marshall, representing the applicant in this pt%ee\f%, has been advised tﬁ@iﬂ(. Hansen et al. will
need to file a motion with the Court to Substitute Paties for Certificate No. S4- "@'ﬂg-J. Once the Court
grants the motion to Substitute Parties, a new applica "Qn\sboul

dbe filed with Ecol gihto change the
PODs for Certificate No. 54-84908-J, in._@@ﬁi:igs_j_.that it will legally‘share the same new P )Ds with No.
$4-84909-J. S 4

N N . b
\ g -‘_.:.‘*.5 : \

The property irrigated under No. S4-84909 '_,.-}s\iocé'fé'g_ Wi hﬁa um Creek Subbasin No. 23,
approximately six miles upstream from the ¢ "iﬁi,lyencé‘b Ahitanum C na\l% nd the Yakima River.
Decades of development{&n ;ﬁhé&gﬁba\sin have resulted.ifi la geglt?jaatg of property being divided,
subdivided, and transferred to new o ership.\fi—"\e fuision of land iiito smaller parcels has made the
use of private irrigation ‘*itEkLes impragctical or impossit ﬁas in most cases. With the advancement of
technology and new material$iavailable/land ownerSand irrigators have gradually changed their
irrigation practicesifrom gravity feg (surface diversions antl ditches to pumps located on the owner’s
propert _.@n_'épr'essﬂt@gﬂzsprink" sfs\temsThghaqg s from gravity fed diversions to pressurized
systems often resulted ina change inJogation of thepoint of diversion, which in many cases went

N

undocumen\ek_(ti\.\

The Condition l{;n | Order (CFO i‘l;sued by 'he} Superior Court April 15, 2009 lists seven authorized
POD, located at vatious positions yn Bachelor and Ahtanum Creeks, throughout the south half of Section
4, Bachelor Creek is asitle chann | of Ahtanum Creek, and the two creeks run roughly parallel through
the Section. The appl'}an'-’.tf_‘p(o/p_ fsesto change the authorized locations of these seven PODs to the two
currently-used positions, wk “_l"é;ha;fe/located in the NW%SE% and SW%SE% of Section 04. The new
locations are situated approxiry é'tely midway between the furthest upstream and furthest downstream
of the original PODs (see Figure 3). |

The CFO confirms 0.69 cfs and 119.4 ac-ft/yr for the irrigation of 69.42 acres with a June 30, 1867
priority date. The POU lies within the E¥;SW and the SE% of Section 04, T. 12 N., R. 18 EW.M. as
described in detail in the CFO. When water is available in excess of that needed to satisfy all confirmed
water rights both on and off the Yakama Reservation and any water needed to satisfy the Yakama
Nation’s minimum instream flow right for fish and other aquatic life, an additional 0.69 cfs,

40.99 ac-ft/yr can be diverted. :
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The CFO includes a schedule of rights which describes the Court’s findings for each surface water right
having a POD within the Ahtanum Creek subbasin. Subsequent to issue in 2009, the CFO has undergone
several rounds of motions for reconsideration by the Court. The CFO remains under appeal at the time
of this writing. There is no date available by which to expect a revision or affirmation of the 2009 CFO,
nor is there a date available by which to expect the issuance of the final decree in Department of
Ecology v. Acquavella.

For the purpose of this application for change, Ecology will utilize the schedule of rights published in the
CFO and the Draft Schedule of Rights which is periodically updated when changes are made by the
Court. Ecology'’s findings as documented helow are subject to the final determinations made by the
Court. Any changes made by the Court will be reflected on the final certlflcate of adjudicated water
right, which will be issued subsequent to entry of the final deereeJﬁDepartment of Ecology v.
Acquavella. AT

Legal Requirements for Requested Change 4 %

The following is a list of requirements that must b/e met,prior to authorlzmg the proposed change in
POD: @

\\\

Public Notice é/ \:
Public Notice of the application was givéivin the Yakima H‘&l’&l Repubhc on February 2, 2006 and
February 9, 2006. No protests were fil agginst the apphc;.?ﬂ n\

Ecology must give notice to-the Department ' fFlsh and il ‘i‘:tiations to divert, withdraw or
store water. Subbasm/z’a‘ change appl\catlons "e} , akima River Basin Water Transfer
Working Group (WTW‘G) ef\urmg mo 'thlr meetln 5 fi _m Februar\? 25, 2007 through October 1, 2007.

protec ﬁsh/ \

State Enviro, autal PohcyA\t. SEPA\‘
A water right a plibation is subje tt EPA hreshold determination (i.e., an evaluation whether there
are likely to be signi ﬂéant adverse@ny |ronmenta| impacts) if any one of the following conditions are
met:
e |tisasurface '«% errig apphcanon for more than 1 cubic foot per second, unless that project
is for agricultural ir at n in which case the threshold is increased to 50 cubic feet per second,
so long as that |rr|gat16 project will not receive public subsidies.
o Itisa groundwater right application for more than 2,250 gallons per minute.
e Itisan application that, in combination with other water right applications for the same project,
collectively exceed the amounts above.
e Itisa partofa larger proposal that is subject to SEPA for other reasons (e.g., the need to obtain
other permits that are not exempt from SEPA).
o Itis part of a series of exempt actions that, together, trigger the need to do a threshold
determination, as defined under WAC 197-11-305.
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Because this application does not meet any of these conditions, it is categorically exempt from SEPA and
a threshold determination is not required.

Water Resources Statutes and Case Law
Chapter 90.03 RCW

The Washington Supreme Court has held that Ecology, when processing an application for change or
transfer of water right is required to make a tentative determination of the extent and validity of the
right. This is necessary to establish whether a water right is eligible for change (R.D. Merrill Co. v. PCHB,
137 Wn.2d 118, 969 P.2d 458 (1999); Okanogan Wilderness Leagu;xi:\-[own of Twisp, 133 Wn.2d 769,
947 P.2d 732 (1997)). Itis not within Ecology’s authority to adju cate or make a final determination of
the extent and validity of any water right or claim to a water righ € ‘:hly the Superior Court has such
authority. Therefore, Ecology’s tentative determination in_/fﬁ%/ﬁe 01 of Examination for Change of
Water Right is based upon the rulings of the Yakima Count St per‘i%f\ “ourt made thus far in the
Subbasin No. 23 (Ahtanum Creek) proceedings, in l}eﬁ?‘tﬁient of Ecolog ':.‘.i:';'vécquaveﬂa, the Yakima River
Basin water rights adjudication. £ <

@
; N N
History of Water Use N & o
Legal History 2 { ’ , \\\)
There is a long history of legal actions G@neérning water rights in the Ahtanum Creek drainage. Water

right claimants can be divided into two

<
s which h "e_‘fh[s,\torically asserted the right to use
water on Ahtanum Creek:

,:\\“ - 3 \
t gk (nor g‘de users).
nd sbu@hf)the creek (southside users).

At least six legal proceedl":’ =_:€_have in iti.',nced the alk i(:}g,t{on of water rights on Ahtanum Creek?:

1.

2. £ 1897 Bentony¥ohncox.

- R '§]R908 “Code Agre ent” b

4. 1925 State of e(%%(f:g\ton V. ;Qgg‘ne Wiley Achepohl et al.

5. 947 United States W Alitanum fegigation District

6. urrently in p j}ess; State of Washington Department of Ecology v. James J.

2 History taken from Report of the Court Concerning the Water Rights for the Subbasin 23 (Ahtonum Creek) Volume 48 — Part 1; “b. Legal
History” pp. 36-39; Yakima County Superior Court Cause No. 77-2-01484-5; January 31, 2002.
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State of Washington Department of Ecology v. James J. Acquavella, et al. (Acquavella)

The Acquavella adjudication began in 1977 and is still in progress at the time of this writing. Acquavella
is an adjudication of all surface water rights and claims within the entire Yakima River drainage basin,
which includes 31 subbasins. The Ahtanum Creek drainage basin is Subbasin No. 23. Ahtanum is the
last of the 31 subbasin proceedings in need of completion before a final decree for Acquavella can be
issued by the Superior Court.

Due to the complex legal history of the Ahtanum Subbasin No. 23, the court established four criteria
that must be met when evaluating the validity of Ahtanum claims:

1. The claimant’s predecessor must have been a signatory’t/o/ the 1908 Code Agreement.

2. The claimant’s predecessor must have participated in the 1925 Achepohl proceeding and must
have provided evidence of compliance with state a\w,/ :

The claimant, or their predecessor, must hav f/eq an answer i Ahtanum I,

4. The claimant, or their predecessor, must h ghown that water was »beneficially used on the
property after 1964, when United States A{rfanum Irrigation Distriet C‘;wl Cause No. 312 was
finalized by the Pope Decree.

o

The court concluded that it needed toedhere to both the 964 Pﬁpe Decree and the 925 Achepohl!
proceeding. Keeping that in mind, whe(yhe court evaluated{:ims where Achepohl certificates
authorized more irrigated acreage than fouhd inthe Pope Decr egh_g court awarded a junior water
right for the difference, provided there wa$na ewdencé of abandonment or relinquishment. A junior
right, in this case, had the same pnonty date'asithe senlo: portlon 0 h\nght and, as stated in the
Report of the Court, “ 0én only be exercised wi _ ow,InAhtan m Creek exceeds 62.59 cubic feet

per second and no uség includmg\p tentlai stor } éng madg gifthe excess by water right holders
on the reservation.” N 0\ j < |
s N

During the Acquiavelia. proceed n@s{i;e Iegahty af man o the current PODs was called into question.
Many prch!ants wereno lenger uslnéthe PODs: conﬂ{m din Achepohl. In many cases landowners (or
their ptedqgessors) had §vq§ched frol @wty—ﬂow ditches to pumps placed directly into the creek on or
adjacent t\ the property b (lgate many cases, the landowners (or their predecessors) had not
fulfilled the Iegal reqwrements o} ehange uncfer RCW 90.03.380. Thus, the Court requested that
the claimants RQIV to Ecology toiseek autho lzat|on to change their PODs from the historic point to the
location currentlyin hs\e This application and many others were submitted to Ecology to satisfy this
request of the Court\ !

|
/

Ahtanum Creek Subbas\aicnption

The Ahtanum Creek system is complex. According to the June 2005 Final Programmatic Environmental
Impact Statement for the Ahtanum Creek Watershed Restoration Program, the Ahtanum Creek Subbasin
can be described as three different reaches. First, the upper reach consists of the North and South Forks
of Ahtanum Creek which flow to their confluence near Tampico. The upper reach flows through a
combination of managed forest land (North Fork) and tribal land (South Fork). Second, the middle reach
begins at the confluence of the North and South Forks and flows to Wiley City. And third, the lower
reach starts at Wiley City and flows to confluence with the Yakima River. The majority of irrigation
occurs in the middle and lower reaches of the creek, where pasture and hay are the predominant
irrigated crops. The middle and lower reaches of Ahtanum Creek are made up of the main channel and
two regulated side channels known as Bachelor Creek and Hatton Creek.
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Ahtanum Irrigation District Description

It is important to understand the current relationship between the above mentioned channels in order
to make sound determinations on changes in PODs in the Ahtanum system. Many of the irrigation
water rights confirmed by the Court are diverted from the smaller channels of Bachelor Creek and
Hatton Creek. These two creeks have historically been considered side channels channels of Ahtanum
Creek, first originating from Ahtanum Creek, and then later joining back up to the main channel at two
different points downstream.

In the early 1990s, Ahtanum Irrigation District (AID) physically combined the origination points of both
Bachelor and Hatton Creeks and placed a head gate with a large fis!ﬂu/sgreen just downstream of the
location where the channel splits. The fish screen is located approfimately 2,500 feet east and 2,350
feet south of the northwest corner of Section 13, being within _théﬁ SW%NW% of Section 13, T. 12 N,,

R. 16 E.W.M. This point is located approximately 3,500 feab_.__,gwﬂ%%m from the Wapato Irrigation
Project (WIP) canal, which is the POD used for the water_jusg’f;én th ;*a_k\ama Reservation. Once water
flows through the fish screen, it continues through a imiyon channel® '_;r_jagproximately 3,800 feet,
where there is a continuous-head orifice turnout, fé_j;j:'_"s’érves as the o&lﬁtion point of Hatton Creek..
This point is located approximately 200 feet east nd 1,400 feet south from hi\-ngrthwest corner of
Section 18, being within the SW%NW/ of Section 18, To12 N., R. 17.E.W.M. From this point water is
diverted though a pipeline, in a southeasterly directi’t}i, ,@_-p\roxi. ately 700-800 fe Bn er a pasture
where it is discharged into the natural fiéw.channel of Hattol ‘ z

Fish passage barriers are located on the |q¥ egrg__, s of Hatt'o":""fa;;?_l.d Bachelor Creeks just upstream
from Ahtanum Creek. Although the fish pass ge bai ers exist, Washihgton State Department of Fish
and Wildlife Instream Flow.biologist Paul La "."':_I_'}xr\t\e found many fish spi

& 55, :
Hatton Creeks. e @ ,-;/‘;/\.\ 2

The current appIication"?Qg‘_ebange falls wi
district in the sense that the, does.no
controlling works; but heavily regu ates the fl %é_reeks and its patrons. Property owners within

;;g’——'t’hé*"fn ivic u@\l wateg right holders with A E)i)nanaging the distribution of the water to the
4al PODs only. aﬁ*“-'ta‘?f‘:.tbe main functions of AlDVis to ensure that there is enough water flowing
g%lq_r Creek and Hatton Creekinlarder for the district’s patrons to be able'to fulfill their water
”Ei-‘iis,( AID openshﬁh com “"jﬁ?_shannel for Bachelor and Hatton Creeks and allows

rights. To

approximately S 5-“4ch5 to flow thro

of Hatton Creek:\fhe\*fqptinuous-h"'gﬂ orifice turnout is opened to allow approximately half the amount
n

ugh the 1531 screen. When the water reaches the origination point

in the common cha gd\tq flow down/ Hatton Creek, whereby the remainder continues to flow down

Bachelor Creek. Ultimate I_i}‘,_‘-alp -aﬁ:{he ability to completely control the flow of water in both Bachelor
Creek and Hatton Creek. W ‘~-éﬂ-'ﬁb*¢4low in the creeks becomes low, usually before reaching the July 10
cut-off, the stream patroiman‘fo/r AID begins to regulate based on the priority system established in the

Achepohl proceeding.
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Proposed Use

Seven existing PODs specified in the CFO are no longer utilized and will be abandoned in favor of the
two proposed surface water pump sites which are currently in use. The POU will remain irrigation and
POU remains unchanged.

Other Rights Appurtenant to the POU

Groundwater Permit No. G4-29560P is appurtenant to the same POU as No. $4-84909-). The
groundwater permit allows for: 95.2 ac-ft/yr for the supplemental irrigation of 119 acres from April 1 to
July 10 each year; 238 ac-ft/yr for the primary irrigation of 119 acresfrom July 10 to October 31 each
year; and 64 ac-ft/yr for the primary irrigation of 16 acres from Il}p’ril i to October 31 each year. The
provisions of the permit state that the supplemental portion of this Flght shall not exceed 0.8 acre feet
per acre, and may only be used as necessary to compensats for any defncnt of water made available
under Ahtanum Adjudication Certificate Nos. 83 and 84, v 2

a2,
% D \".

The POU for No. $4-84909-] also lies within the hot nﬁaﬁés of water right\é.\‘hé.lti.,_by Nob Hill Water
. 5 z / \\ ‘-.__
District and the Bureau of Reclamation. N .

b T, h
Hydrologic/Hydrogeologic Evaluai;on \\ 5, / > h

-,§

The Ahtanum Creek watershed is part fan Sast-west trend? g s(chnal trough, which ‘extends from the
foothills of the Cascade Range east to th Moxe‘e valley (Figure 2) The Ahtanum-Moxee valley is a
sub-feature of the Yakima Fold Belt and is ?._\de by Cowiche M(\ﬁt\ln and Yakima Ridge to the north
and Ahtanum Ridge and Rattlesqake Ridge to the south rév_ious studies,have divided the watershed
into upper, middle, and)owerreaches based 0‘7‘ he V raphy a«nd Ia wse (Foxworthy, 1962; Golder,

4 "‘\ 2 ":
:'/ <@

2004).

KX
The upper reach of the Ah num Cre ok atershed i 'cd posed of forested lands with steep topography.
Previous alpinesglaciations generates bmad “b” shap %valleys which convey surface runoff and
snowmel t’fo the stream system (liox@orthy, ‘19@2) Go ﬁ\e}é (2004) characterized the high flows in the
upper @tershed as aro‘und 300 cfs* ilng the spﬁﬁg and the low flows from 20 cfs in late summer to
fall. Th are two measurel eh{ poin the upper watershed one on the South Fork (Maintained by
Yakama Natlon) and one on the North Rl\Mamtalned by Ahtanum Irrigation District) (Figure 1).

In the middle reab cjfthe wates ec])\ Ahtanum Creek passes a region known as “the Narrows,” where
the geology has confi ed. the cha Lel}to a straight and narrow canyon. The stream transitions from a
high energy forested § em th;(?ugh the narrow stream channel, to a low gradient alluvial fan. The
land use is composed prede;mlnai)tly of irrigated agriculture. Recharge to the aquifer occurs by irrigation
and infiltration to the aquifer'through the streambed. According to Golder (2004) limited flow
information is available on the central reach of Ahtanum Creek watershed. The lower reach of the
watershed has light industrial, urban, and agricultural land use.

For the purpose of this evaluation, the region of interest extends from the Yakama Nation and Ahtanum
Irrigation District gaging stations (Figure 1) to the confluence of Ahtanum Creek with the Yakima River.
Previous studies (Foxworthy, 1962; Golder, 2004) have established general classifications regarding the
losing/gaining tendency for each of the stream reaches in the Ahtanum Creek watershed. Briefly, a
losing reach indicates that the stream has a tendency to discharge water to the aquifer over a given
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reach. A gaining reach occurs when groundwater is discharging or adding water to a creek over a specific
reach.

The tendency for each reach to lose or gain was determined by quantifying differences in flows between
measurement points, after accounting for diversions. The primary measurement points were at the
Yakama Nation Gage Station, the Ahtanum Irrigation District Gage Station, Wapato Irrigation Project
Diversion, Carson Road, American Fruit Road, and the USGS Gage at Union Gap (Figure 1). There is
limited or incomplete data available for each of the gages. Golder (2004) compiled and compared four
years of data; their study indicated a consistent losing reach between the upper gage stations and
American Fruit Road. Between Carson Road and-American Fruit Road, a loss of 2 cfs was observed during
the summer and fall. Based on stream measurement data, Golder{é@Oﬂ) concluded that there is a reach
of continuous stream loss and infiltration between Carson Roa ant}Amerlcan Fruit Road (Figure 1).

G. Marshall (2015, via personal communication) indicated th tb raach between Carson Road and
Marks Road took longer to “fill” than other areas in the stﬁ-\a_m rea k({range Box, Figure 1).

During the irrigation season, Ahtanum Creek transj ‘ons,ffom losing to neutral/gaining, east of Marks
Road. Golder (2004) indicated that much of the | er/portlon of the watééh a;s\a neutral reach,
however Foxworthy (1962) suggested that the ga‘{lng\portlon may,extend qu}er west. The actual
transition point from losing to neutral is dependent on ea,sonal fféw and groundWa\teﬁgveis, which in
turn affect the recharge location and r,_fe ‘ _\ ; -

Golder (2004) indicated that stream loss \h ve. been measure 'du‘nng the summer and stream gains
have been measured during the spring, in the: etch. e rl an Fruit Road Gage and the lower
WIP diversion. The neutral.and galnlng reach‘ swere no ; 'tenswe _‘.7;',15sed in Golder (2004).
However, monitoring we Idata (:omplled by Foxy &}ét §2) rj‘ ' nformation regarding the
seasonal depth to groun dwater in the alluvial aqui Al 1

have a hydrograph with'a shght seas ﬂa\} variation.\For examp1e the momtormg wells in the neutral
reach (Circle with a dot, Fig 're\l) had a 2 to 3 feetv ';Iatlon over the year. Groundwater depth ranged

with a dof, ﬁgure ) ﬁaﬂagroun-;wﬁer deptﬁﬁ_ ppro ir,hately 2 feet bgs and +/-1 foot of variation.

The si _ﬁhri‘tv between str\eah\and : 3‘_.‘_;__r\d»\<ter elevation support the observation that the eastern

portion of\the\atershed is a. %ammg reach

Impair m(m\tCQnsLdm rations \\ K

There are up to ten E‘emrded POD 'in the vicinity of the points associated with the subject water right.
All of the nearby POD ré\ ocated oy Ahtanum Creek. None of these ten diversions are positioned
where they could be affectechb .th' change requested by the subject application. The ten points are all
located downstream of bot \Qurrent and proposed points associated with the subject water right, and
none can be considered “intervening diversions.” Approval of this change request under Application for
Change No. CS4-02398CTCL@3 will cause no impairment of existing rights.
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RECOMMENDATIONS

Based on the above investigation and conclusions, | recommend that this request for a change of POD
be approved in the amounts and within the limitations listed below and subject to the provisions listed
on the front of this report.

Purpose of Use and Authorized Quantities //.\\
The amount of water recommended is a maximum limit and th;/w/ai:/e-r"ijser may only use that amount of

water within the specified limit that is reasonable and benefielal: =

| &
Qi: PN
0.69 cfs ! / A

£ 7
L 4
Qa: N
119.4 acre-feet per year ! \\\ ;
. W
Purpose and Period of Use: B D ¢
Irrigation of 69.42 acres from April 15 throtigh Jiily. 10. @
.\ \\\ \\- >

Point of Diversion: =Ny : i
1) NW%SE%, Section 04, Téwnship:12 North, R E.SE 18E

[{parcel #181204-42009)

2) SWYSE%, Section Og‘rqwnshi'ﬁr' 2iNorth, Range18EW.M. (ParCel # 181204-42009)
:\\A. z )/ ‘~\‘_/

Place of Use: N =2

The W. 525.0 feet of the NE#SW of Section 4, lying nottherly of Bachelor Creek, except the W. 175 feet
(Parcel #181204-31008); that portion of the E%SWi4 of Seetion 4 described as follows: Beginning

934.2 fe@t B of the northwest cor e:\nie;f‘the E%?W%ﬁhjgn&e $01°03' W. to center line of Bachelor
Creek; apoint 906.86 feet W. of the east line of said subdivision; thence S.

‘.&ﬁgg W. along the'gréek to
to the south line of Governme lthcgt 6; thenee E. to a point 321.42 feet W. of the east line of said
subdivision; t .ﬁ‘ee_ N. to north i-.e}thence*\{i\@j,to point of beginning; (a portion of Parcel
#181204-4200& da portion of Paréel #181204-42009); the NE%SW% and Government Lot 6 of Section
4, except that portloh‘iy'mg N. of tl;le';* enterline of Bachelor Creek (Parcel #181204-31007); and the

E. 2,191.86 feet of that! ortion of the SE% lying N. of Ahtanum Creek, except the E. 527 feet; except the
W. 15 feet of the E. 542% et of t:ihe':l@. 332 feet of the S. 2,030.37 feet of the SE/4, except the W. 30 feet
of the E. 557 feet of the SeEe‘z‘lyjpg/ . of the centerline of Bachelor Creek, (Parcel #181204-41007); ALL in
T.12 N., R. 18 E.W.M. and except the county road right-of-way. Answer No. 2

1 \When water is available in excess of that needed to satisfy all confirmed water rights both on and off the Yakama Reservation and any water
needed to satisfy the Yakama Nation’s minimum instream flow right for fish and other aquatic life, an additional 0.69 cfs, 40.99 acre-feet per
year can be diverted.
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Mark Dunbar, Report Writer October 28, 2

X

If you need this publication in an alternate format, please call Water Resources Program at (360) 407-6600.
Persons with hearing loss can call 711 for Washington Relay Service. Persons with a speech disability can call

877-833-6341.
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Figure 2 Geologic map of the Ahtanum Creek Watershed.
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Figure 3: Gary and Ruth Hansen CS4-02398CTCL@3
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Figure 4: Yakima County Seg/Merge Change of Parcel Numbers

Page 20 of 21 Water Right File No. C54-02398CTCL@3

Report of Examination



v !

Photograpf_l 1: Hansen POD No. 1
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Photograph 2: Hansen POD No. 2
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